10OWA DEPARTMENT OF NATURAL RESOURCES
ADMINISTRATIVE CONSENT ORIER

IN THE MATTER OF; ADMINISTRATIVE CONSENT GRDER

CITY OF BEDFORD
Bedford, lowa NO. 2008-AQ- O

TO:  Mayor, Lary Wyckoff
City of Bedford
625 Court Avenue
Bedford, [owa 50833

L SUMMARY

This adminisirative consent order is entered into between the City of Bedford and
the lowa Department of Natural Resources (DNR) for the purposc of resolving National
Limission Standards {or Havardous Air Pollutants (NESTIAP) violations for a demolition
projeet at the Farrens Building in Bedford, Towa, Tn the interest of avoiding litipation, the
partics have agreed to the provisions below.

Any questions regarding this administrative consent order should be directed ta:

Relating to technicul reguirements; Relating to legal requirements:
Marion Burnside Kelli Book, Attorney for the DNR
lowa Department of Natural Resources Towa Depariment of Natural Resources
TO00 Hiclunan Road, Suire 1 7900 Hickman Road, Suite 1
Urbandale, lowa 3322 Urbandale, [owa 50322

Phone: 515/281-8443 Phone: 515/281-8563

Payment of penalty to:
Director of the lowa DNR
Wallace State Office Building
5072 East Ninth Sireet

Lres Muoines, lowa 30319-0034

11 JURLISDMCTION

The DNR has jurisdiction 10 issuc this administrative consent order, pursuait 1o
the provisions of lowa Code scctions 435B . 134(9) and 433B_138(1), which authorize the
Director Lo tssue any order necessary to sccure compliance with or prevent a viotation of
lowa Code chapter 435B, Division 11 (air quality), and the rules promulgated and permits

RECEIVED
M&R 201 2008



IOWA DEPARTMENT {OF NATURAL RESOURCES
ADMINISTRATIVLE CONSENT QRDER
ISSUED TO: CITY OF BEDFCRD

issued pursuant thereto: and [owa Code section 455B8.109 and 567 lowa Administrative
Code (1AC) chapter 10.

N, STATEMENT OF FACTS

i The City ol Bedford hired R K Construction and Demeolition, to demolish
the Farrens Building located at 321 Main Street in Bedford, lowa. The Farrens Building
was an old commercial bullding.

2. On April 5, 2007, the DNR received a complaint regarding the demolition
of the Farrens Building.

3. On April 6, 2007, Marion Bumside, asbesios NESHAP coordinator for the
DNR, conducted an inspection at the facility. When Mr. Burnside arrived at the sie, the
hanlding had been partially demolished. Mr. Burnside observed Noor tile that had been
subject to sanding, grinding, or abrading. He observed dust blowing from the demolition
site.  Kenmy Spencer, Maintenance Coordinator for the City of Bedford, and Randy
Kennedy, R K Construction and Demolition, were present at the time of the inspection
and inlormed Mr. Bumnside that the thorouph inspection for ashestos had not been
conducted prior to the demolition. Mr. Burnsidc told these individuals 1o lare a licensed
inspector to have the demelition debris and building sarmpled lor asbestos. Mr. Bumnside
further explained to Mr. Spencer and Mr. Kennedy that il asbestos was found to be
present, an asbestos abatement contractor would be required lor the project. Mr.
Bumside informed Mr. Spencer and Mr. Kennedy if asbestos was present in the debris
and building, the material would have to go to the landfill as asbestos containing wasle
malerial. Mr. Bumside collected two samples of the suspect floor tile and 1ook pictures of
the site. Om behall of the Ciry, Mr, Spencer signed a statcment acknowledging the
presence ol suspect material. The statement stated that if the material was determnined to
be asbestos containing material that un ashestos abatement contractor wounld have to be
retained and the demolition debris would have to be disposed of as asbestos containing
waste material.

4, On April 19, 2007, Mr. Burnside submitted the samples he collected on
April 6, 2007, to the University ol [owa Hygienic Laboratory for asbestos content
analysis. On May 1, 2007, the DNR received the analytical results of the samples.
THowever, due to a typographical error in the report, the DNR returned the report to the
Ilygienic Laboratory and requested correetion ot the error. On May 9, 2007, the DNR
received the analytical results of the samples. The samples contained regulated amounts
of asbestos — onc sample contained 3.6% Chrysotile asbestos and the other sample
contained 1.8% Chrvsotile asbestos.

3 On May 21, 2007, the DNR issued a Notice of Violation letter to the City
of Bedlord for several asbestos NESHAP violations. The letter cited the following

violations: falure 1w theroughly inspeet; (ailure to notily; and lailure 1o follow emission
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control procedurcs. A Notice of Violation letter with the same violations was sent to R K
construction and demolition.

IV,  CONCLUSIONS OF LAW

t. lowa Code scetion 435B.133 provides lor the Environmental Protection
Commission to establish rules governing the quality of air and emission standards.
Fursuant to lowa Code scction 455B.133, 367 IAC 23.1(3) was established, which adopts
by reference the federal regulations regarding asbestos renoval. The United States
LCrvironmental Protcetion Ageney has delegated to the State of [owa the authority to
implement and cnforee the demolition and renovation portions of the asbestos NESHAP,
found at 40 CI'R part 61. subpart M.

2. 40 CI'K section 61.145(a) specitics that the owner or operator ol a
demolition or renovation activity shall thoroughly inspect a regulated Tactity for the
presence of asbestos prior to commcencement of demolition or renovation. Mr. Spencer,
om behalf of the City of Bedferd adinitted there had been no inspection prior 1o the
demolitton. The above facts indicate a vielation of this provision.

3. 40 CFR section 61.143(b) 1) requires written notification of demolition o
be submitted to the DNR prior to beginning demolition. The specific requirements for
this notitication are conlained in the subsection. The facts in this case indicate that the
City ol Bedlord did not submit the required notice. The above facts indicate a violation of
this provision.

4, 40 CFR section 61.145{c) detnls the procedures for asbestos emission
control and states that cach owner or operator 10 whom the provisions apply shall comply
with the procedurcs. The facts in this case indicate that the City of Bedford, as the
owner, was not in complianee with these provisions when the demolition of the IFarrens
Building occurred.

5. 40 CFR section 61 1453{¢)( 1) reguires the removal of regulated asbestos
containing material from the facility being demolished before any activity begins that
would break vp, dislodge, or similarly disturb the matenal or preclude access 1o the
malerial for subsequent removal, The facts in this case indicate that the {loor lile was not
removed belore demolition began. The demoelition process caused the floor tle
become subject to sanding, grinding or abrading. The above facts indicate a violation of
this provision.

6. 40 CFR section 61 145{c)G}i) provides that all repulated asbestes
containing tnatenal, including matenal thal has been removed or stripped, shall be
adequatcly wet and shall remain wel uniil collected and contained. Mr. Bumside found
dry ashestos containing material that had not been collected and contained. The above
facts indicate a violation of this provision.
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7. A0 CFR section 61.145(c) 8} provides that effective one year after
promulgation ol this regulation, no regulated asbestos containing martcrial shall be
stripped, removed, or otherwise handled or disturbed at a facility regulated by this seetion
unlcss at least one on-site represcatative, such as a foreman or management level person
or other authorized representative, trained in the provisions of this regulation and the
means of complying with them, is present. The facts in this case indicate there was not a
traincd supervisor en site during the building demolition. The above facts indicate
noncompliance with this provision.

V. ORDER

THEREFORE, the DNR orders and the City of Bedford agrees to do the
following:

1. The City of Bedlord shall pay a penalty of $2,000.00 within 30 days of the
date frorn winch the Thrector signs this administrative consent order;

2. The City of Bediord shail have a city employee attend a 24 hour inspector
traiming asbestos course within 1 year of the date [tom which the Director
signs this administrative cansent order; and

3. The City of Bedlord shall submit proet of course completion 1o Marion
Burnside, DNR asbestos coordinator, within 10 days ol completing the
class.

Vi, PENALTY
L Towa Code section 455B.146 authorizes the assessment of civil penalties

of up to 31{(,000.00 per day of violation for each ol the air quality vieolatiens invelved in
this matter.

2. lowa Code section 45518.109 authorizes the Fnvironmental Protection
Commission o establish by rule a schedule of civil penalties up to $10,000.00, which
may be asscssed administratively, 1he Commission bus adopted this schedule with
procedures and crifera for assessment of penalties in 567 IAC chapter 13, Pursuant to
these rules, the DNR has determined that the most effective and ellicient means of
addressing the ahove-cited violations 1s the issuance ot an administrative consent order
with an administrative penalty. The administrative penalty assessed by this
administrative consent order 1s $2,000.00. The administrative penalty is determined as
follows:

a. Liconomic Benelit. Failure 1o follow the proper asbestos NESHAP
regulations for asbestos removal can save significant time and money. The city pained an
cconomic benefit by net properly inspecting and removing the ashestos prior to the
demoliticn. An cconumic benefit of $100.00 is being asscssed for this lactlor.
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b. Gravity ol the Violation. One of the factors W be considered in
determining the gravily of a violation is the amount of penalty zuthorized by the lowa
Code for that type of violation. As indicated above, substantial civil penalties are
authorized by the siatule. Asbestos is known to cause cancer and is a hazardous air
pollutant. Failure 10 keep the building demolition debris adequately wet after demolition
created an environmental hazard to the genetal public in Bedford, Iailure to inspect and
notify and improper removal of asbestos threaten the integrity of the asbesios NESHAP
program. ‘Therefore, $1.300.00 is assessed for this factor,

c. Culpability. The City of Bedford has a duty (o remain knowledgeabic of
the DNR’s requirements. including requirements of the [ederal asbestos NLESHAP
regulations, Bascd on the above Facts, $600.00 is asscssed lor this factor.

¥II. WAIVER OF APPEAL RIGHTS

This administrative consent order 1s entered inte knowingly by and with the
consent of the City of Bedford. Lot that reason, the City of Bedford waives the right to
appeal this administrative consent order or any part thereof.

VIII. NONCOMPLIANCE

Failure to comply with this administrative consent order may resull in (he
imposition of lurther administrative penalties or referral to the Attorney General to obtain
tnjunctive relief and civil penaltics pursuant o lowa Code section 455B.146.

Cempliance with Section =V, Order™ of this administrative consent order constitutes full
satisfaction of all requitements pertaining to the violations described in Section “Tv,
Conclusions of Law™ of this administrative consent order. The DNR reserves the right to
bring enforcetment action or to request that the Auomey General initiate legal action 1o
address other violahions not described in Scction “IV. Conclusions of Law” of this
administrative consent order but which may artse Irom the facts summatized in Section
“HT. Statement of Facts™ of this administrative consent order.

Dated this 7 day of
L 2008

RICHARD A” .EQPOLD, D
lowa Department of Natural Resources

D, W/ ,«;i,/ Z Dated this_ /9% day of
City pf Bedford : Mayehs . 2008

Barb S1ock (MNo asbestos file nunber)y, Kelli Book, Marion Bumside; EPA: VILC.4
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